






















































































rulemaking process, which is intended to ensure public participation, legal review and agency
justification for rules, the LCRAR remains interested in this approach.

Minnesota Statutes, § 14.12, Deadline to Publish Proposed Rules

Minnesota Statutes, § 14.12 provides that if a state agency has been required to adopt rules, it
must publish a Notice of Intent to Adopt Rules within 180 days of the effective date of the law
requiring the rules. This section applies when no other due date for mandated rules has been
established in the authorizing statute. If an agency does not meet the publication deadline, it
must notify the LCRAR, appropriate policy committees of the legislature and the governor of the
reason for its failure to do so. The purpose of § 14.12 is to encourage agencies to exercise
promptly their delegated rulemaking authority.

1994

The LCRAR monitors agency compliance with the publication and notification requirements of §
14.12. Following the 1994 legislative session, LCRAR staff identified 47 grants of mandatory

" rulemaking authority. These grants included all laws explicitly requiring rulemaking, and laws
requiring certain programs or services which seemed to fit the definition of a rule pursuant to
Chapter 14. This list did not include laws with permissive grants of rulemaking, or mandatory
grants with specified dates of when rules must be promulgated. In October 1994, the Chair of
the LCRAR sent reminder letters to 21 responsible agencies about the rulemaking grants and
their § 14.12 obligations.

As of February 1, 1995, the 180-day deadline passed for all 47 grants. Of these grants, the
responsible agencies met their Section 14.12 obligations for 64% (30 grants) of the grants, of
which 23% (7 grants) were published and 77% (23 grants) notified the LCRAR. The 180-day
deadline was not met by 36% (17 grants) of the grants.

1993

In 1993, the LCRAR did not send letters to remind agencies of the § 14.12 requirements. On
their own initiative and pursuant to the law's requirements, for Laws 1993, seven agencies
notified the LCRAR that they were unable to publish rules for seven grants within the 180-day
deadline. (As a comparison, for Laws 1994, 13 agencies notified the LCRAR that they were
unable to meet § 14.12 requirements for 24 of the 47 mandatory rulemaking grants identified by
Commission staff.)

The compliance rate by agencies for § 14.12 has been considerably higher when the LCRAR
reminds agencies of their obligations under the law.
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PART VI NATIONAL ASSOCTATION OF ADMINISTRATIVE RULES REVIEW

Senator John Hottinger, LCRAR chair during the 1993-1994 biennium, was elected to the Executive
Committee of the National Association of Administrative Rules Review at a conference held
December 2 and 3, in conjunction with the Council of State Governments Annual meeting in
Pinehurst, North Carolina.

The purpose of this national organization is to encourage "more effective oversight and review of
state administrative rules and the procedures by which they are made. It promotes enactment of state
administrative procedure acts that improve public participation in the rulemaking process” (from the
Fall 1994 newsletter of the organization, Rules and Review).

Minnesota was instrumental in the creation of this organization. In November 1990, it sponsored a
regional one-day conference in St. Paul, in an effort to bring together members and staff of legislative
oversight bodies from midwestern states to share their varied experiences in performing oversight of
state agency rules. ’

In 1993 the regional organization voted to become a national organization in affiliation with the
Council of State Governments. Currently , 17 states participate as members. The newsletter, Rules
and Review, is designed to help share information among states. Members are committed to meeting
annually.
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APPENDIX A

LCRAR ENABLING LAWS

3.841 LEGISLATIVE COMMISSION TO REVIEW ADMINISTRATIVE RULES;
COMPOSITION; MEETINGS.

A legislative commission to review administrative rules, consisting of five senators
appointed by the subcommittee on committees of the committee on rules and administration of the
senate and five representatives appointed by the speaker of the house of representatives shall be
appointed within 30 days after the convening of the legislative session. Its members must include the
chair or the chair's designee of the committees in each body having jurisdiction over administrative
rules. The commission shall meet at the call of its chair or upon a call signed by two of its members
or signed by five members of the legislature. The office of chair of the legislative commission shall

. alternate between the two houses of the legislature every two years.

History: 1974¢355569; 1975¢271s6; 1980c 6155 1; 1980 c 618 526; 1981 c 1125
1,2, 1981 c253s1; 1981 c342art2s 1; 1982 c 424 s 130; 1986 ¢ 444; 1989 ¢ 155 s 6, 1993 ¢ 370
§2;,1994¢ 629 s 1

3.842 REVIEW OF RULES BY COMMISSION.

Subdivision 1. Purpose. The commission shall promote adequate and proper rules by
agencies and an understanding upon the part of the public respecting them.

Subd. 2. Jurisdiction. The jurisdiction of the commission includes all rules as defined in
§ 14.02, subdivision 4. The commission also has jurisdiction of rules which are filed with the
secretary of state in accordance with § 14.38, subdivisions 5, 6, 7, 8, 9, and 11, or were filed with the
secretary of state in accordance with the provisions of §14.38, subdivisions 5 to 9, which were in
effect on the date the rules were filed.

The commission may periodically review statutory exemptions to the rulemaking provisions
‘of this chapter. '

Subd. 3. Hearings. The commission may hold public hearings to investigate complaints
with respect to rules if it considers the complaints meritorious and worthy of attention. If the rules
that are the subject of the public hearing were adopted without a rulemaking hearing, it may request
the office of administrative hearings to hold the public hearing and prepare a report summarizing the
testimony received at the hearing. The office of administrative hearings shall assess the costs of the
public hearing to the agency whose rules are the subject of the hearing.

Subd. 4. Suspensions. The commission may, on the basis of the testimony received at the
public hearings, suspend any rule complained of by the affirmative vote of at least six members
provided the provisions of § 3.844 have been met. If any rule is suspended, the commission shall as
soon as possible place before the legislature, at the next year's session, a bill to repeal the suspended
rule. If the bill is not enacted in that year's session, the rule is effective upon adjournment of the
session unless the agency has repealed it. If the bill is enacted, the rule is repealed.
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Subd. 5. Biennial Report. The commission shall make a biennial report to the legislature
and governor of its activities and include its recommendations to promote adequate and proper rules
and public understanding of the rules.

Subd. 6. Reports on Rulemaking Grants. Beginning with a report submitted to the
legislature on February 1, 2000, and every four years after that date, the commission shall compile a
list of all general and specific grants of rulemaking of all agencies. The report should include a brief
description of each grant and a citation to the authorizing statute.

Subd. 7. Publication of Rules Bulletin. The commission shall periodically publish a
bulletin highlighting controversial proposed rules and other developments of interest in rulemaking.
The bulletin shall be available to legislators and to the general public.

History: 1974¢ 355569, 1975¢ 27156, 1980¢c 6155 1; 1980 ¢ 618 s 26; 1981 c 112 5
1,2; 1981 ¢c253s1; 1981 c 342 art2 s 1; 1982 c 424 s 130; 1984 c 655 art 1 s 4; 1Sp1985¢c 13 s
84, 1989 ¢ 155 5 2,6; 1994 ¢ 6295 2,3

3.843 PUBLIC HEARINGS BY STATE AGENCIES.

By a vote of a majority of its members, the commission may request any agency issuing
rules to hold a public hearing in respect to recommendations made pursuant to § 3.842, including
recommendations made by the commission to promote adequate and proper rules by that agency and
recommendations contained in the commission's biennial report. The agency shall give notice as
provided in § 14.14, subdivision 1 of a hearing thereon, to be conducted in accordance with
§§ 14.05 to 14.36. The hearing shall be held not more than 60 days after receipt of the request or
within any other longer time period specified by the commission in the request.

History: 1974 ¢ 355569; 1975¢ 27156, 1980c 6155 1; 1980 c 618 s 26; 1981 c 112 s
1,2, 1981 ¢c 2535 1; 1981 c342art2s1; 1982 c 4245 130; 1989 c 1555 6

3.844 REVIEW BY STANDING COMMITTEES.

Before the commission suspends any rule, it shall request the speaker of the house and the
president of the senate to refer the question of suspension of the given rule or rules to the appropriate
committee or committees of the respective houses for the committees' recommendations. No
suspension shall take effect until the committees' recommendations are received, or 60 days after
referral of the question of suspension to the speaker of the house and the president of the senate.
However, the recommendations shall be advisory only.

History: 1974 ¢ 355569; 1975¢27156; 1980c 6155 1; 1980 c 618 s 26; 1981 c 112 s
1,2, 1981 ¢c253s1; 1981 c342art2s1; 1982 c 4245 130; 1989 c 1555 6
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3.845 NOTICE OF SUSPENSION.

In addition to the other requirements of this section, no suspension shall take effect until
notice has been published in compliance with § 14.38, subdivision 4. The commission shall send the
notice to the State Register.

History: 1974 ¢ 355569, 1975¢ 27156, 1980c 6155 1; 1980 c 618 s 26; 1981 c 112 s
1,2, 1981 ¢ 25355 1; 1981 c342art2s1; 1982 c 4245 130; 1989 ¢ 15556




APPENDIX B

RULES OF PROCEDURE
OF THE
LEGISLATIVE COMMISSION TO REVIEW ADMINISTRATIVE RULES

1. RULES OF OPERATION

1.1 [Controlling Authority.] The commission is governed by the Minnesota Constitution, its
enabling legislation, Minnesota Statutes, §§ 3.841 to 3.845, and by these rules.

1.2 [Mason's Manual.] Except as otherwise provided by these rules or established custom and
usage, the rules of parliamentary procedure contained in "Mason's Manual of Legislative Procedure"
govern the commission.

1.3 [Suspension, alteration, or amendment of rules.] The concurrence of six members of the
commission is required to suspend, alter, or amend these rules.

2. MEMBERSHIP

2.1 [Appointment.] The commission consists of five senators appointed by the rules and
administration subcommittee on committees of the senate and five representatives appointed by the
speaker of the house of representatives.

2.2 [Resignation.] A member of the commission may resign by providing notice to the chair.
Upon receiving notice of the resignation, the chair shall promptly inform the appointing authority of
the house in which the resigning member serves, and request the appointment of a replacement.

3. OFFICERS

3.1 [Election and term.] The commission shall elect its own officers including a chair and a
vice-chair by majority vote of the members present. Officers serve for a term of two years.

3.2 [Chair and vice-chair.] The office of chair of the commission shall alternate between a
member of the senate and a member of the house. The office of vice-chair of the commission shall
alternate between a member of the senate and a member of the house. The vice-chair shall not be a
member of the house in which the chair serves.

3.3 [Subcommittees.] The commission may conduct business through subcommittees. The
chair of the commission shall appoint the chair and members of any subcommittee. The senate and
the house shall be represented on all subcommittees. The majority and minority caucuses of each
house shall be represented on all subcommittees. The chair of the commission shall be an ex officio
member of all subcommittees.

4. MEETINGS.
4.1 [Call.] The commission shall meet at the call of the chair or upon a call signed by two
members of the commission or signed by five members of the legislature.




&

4.2 [Open to public.] All meetings of the commission, and of any subcommittee, are open to
the public.

4.3 [Notice.] The chair of the commission and any subcommittee shall, as far as practicable,
give three days' notice of any meeting. The notice must include the date, time, place and agenda for
the meeting.

4.4 [Quorum.] A majority of commission members constitutes a quorum. The commission
may take testimony without a quorum present, but no question may be decided and no action may be
taken in the absence of a quorum.

4.5 [Roll-call vote.] Any member may demand a roll-call vote on any motion before the
commission or a subcommittee. Only upon a demand being made shall the roll be called and the vote
of each member on the motion be recorded, together with the name of the members demanding the
roll call.

4.6 [Reconsideration.] The commission may reconsider any action taken. A commission
member need not have voted with the prevailing side in order to move reconsideration.

4.7 [Minutes.] The chair of the commission and any subcommittee shall cause minutes to be
kept. The minutes must include:

(a) The time and place of each hearing or meeting;
(b) Commission members present;

(¢) The name of each person appearing, together with the name of the person, agency, or
employee organization represented;

(d) The language of each motion, the name of the members making the motion, and the

result of any vote upon the motion, including the ayes and nays when a roll call is
demanded; and

(e) Other important matters related to the work of the commission or subcommittee.
Minutes shall be approved at the next regular meeting of the commission or subcommittee.

4.8 [Excused absences.] The chair may excuse any commission member from attending a
commission meeting.

5. REPORTS

5.1 [Acceptance or rejection.] The substantive provisions or recommendations of any report
to the commission from a subcommittee shall be accepted or rejected, in whole or in part, by a
majority of commission members present.
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5.2 [Minority report.] Any minority report shall be made separately from the majority report.
A minority report to the commission from a subcommittee shall be considered before the majority
report. If the minority report is adopted, the majority report shall not be considered. If the minority
report is not adopted, the majority report shall then be considered.

6. PRELIMINARY ASSESSMENT

6.1 [Purpose.] The initial meeting to investigate a complaint with respect to a rule shall be
known as a preliminary assessment. The purpose of this meeting is to determine whether the -
complaint is meritorious and worthy of attention.

6.2 [Conduct.] The preliminary assessment shall be conducted by the commission.

7. PUBLIC HEARING

7.1 [Commission action.] If the commission determines after a preliminary assessment that the
complaint is meritorious and worthy of attention, the commission may hold a public hearing on the
complaint. At the conclusion of the public hearing, the commission may take the following action:

(a) Ifthe rules that are the subject of the hearing were adopted without a rulemaking
hearing, request the office of administrative hearings to hold a public hearing and
prepare a report summarizing the testimony received at the hearing.

(b) Direct the staff to continue to monitor the issues raised by the complaint.
(c) Refer the complaint to the appropriate policy committees.
(d) Request the agency issuing the rules to hold a public hearing on any recommendations
made by the commission. The agency must give notice of the hearing as provided in
Minnesota Statutes, §14.14, subdivision 1. The hearing must be held not more than

60 days after receipt of the request or within any longer time period specified by the
commission in the request.

(e) Request the speaker of the house and the president of the senate to refer the question
of whether or not the given rule or rules shall be suspended to the appropriate
committee or committees of the respective houses for the committees'
recommendations. The recommendations are advisory only.

(f) Sponsor legislation to implement recommendations made by the commission.

(g) Any other action the commission considers appropriate.

7.2 [Majority vote required.] All actions taken by the commission pursuant to rule 7.1,
paragraphs (a) to (g) shall be by majority vote of the commission members present.
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7.3 [Suspension of rules.] The commission may, at a subsequent public hearing, suspend any
rule complained of by an affirmative vote of at least six members. The commission shall direct the
executive director to publish notice of the suspension in the State Register. The suspension takes
effect five working days after the notice is published, but in no event may the suspension take effect
until the committees' recommendations referred to in rule 7.1, paragraph (e) are received by the
commission, or 60 days after referral of the question of suspension under rule 7.1, paragraph (e).

If a rule is suspended, the commission shall as soon as possible place before the legislature, at the
next year's session, a bill to repeal the suspended rule. During the meeting at which the vote to
suspend was taken, the chair shall appoint a commission member who voted to suspend the rule to
introduce the bill on the commission's behalf. If the bill is not enacted in that year's session, the rule is
effective upon adjournment of the session unless the agency has repealed it. If the bill is enacted, the
rule is repealed.

8. ADVICE AND COMMENT

8.1 [Public hearing and subsequent meeting.] The commission or a subcommittee may hold
an initial public hearing to take testimony on a proposed rule submitted to it under rule 8.2. At the
close of the public hearing, the commission or a subcommittee shall direct staff to prepare a staff
report with recommendations for the commission's consideration at a subsequent meeting. The initial
public hearing and the meeting to consider the staff report must be held within 30 days of receipt of
the agency's submission.

8.2 [Agency submission.] If the chief administrative law judge determines that the need for or
reasonableness of a proposed rule has not been established, and if the agency does not correct this
defect in the manner suggested by the chief administrative law judge, the agency shall submit the rule
to the commission for its advice and comment.

8.3 [Effect of submission.] The agency shall not adopt the rule until it has received and
considered the commission's advice. However, the agency is not required to delay adoption longer
than 30 days after the commission receives the agency's submission. Advice of the commission is not
binding on the agency.

9. SUBPOENAS

9.1 [Issuance.] The commission, by a two-thirds vote of its members, may request the issuance
of subpoenas, including subpoenas duces tecum, requiring the appearance of persons, production of
relevant records, and the giving of relevant testimony. Subpoenas shall be issued by the chief clerk of
the house or the secretary of the senate upon receipt of the request. A person subpoenaed to attend a
meeting of the commission shall receive the same fees and expenses provided by law for witnesses in
district court.

9.2 [Service.] Service of a subpoena authorized by this section shall be made in the manner
provided for the service of subpoenas in civil actions at least seven days before the date fixed in the
subpoena for appearance or production of records unless a shorter period is authorized by a majority
vote of all the members of the commission.
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9.3 [Counsel.] Any person served with a subpoena may choose to be accompanied by counsel
if a personal appearance is required and shall be served with a notice to that effect. The person shall
also be served with a copy of the statute establishing the commission and a general statement of the
subject matter of the commission's investigation or inquiry.

9.4 [Attachment.] To carry out the authority granted by this section, the commission may, by
a two-thirds vote of its members, request the issuance of an attachment to compel the attendance of a
witness who, having been duly subpoenaed to attend, fails to do so. The chief clerk of the house or
the secretary of the senate upon receipt of the request shall apply to the district court in Ramsey
County for issuance of the attachment.

9.5 [Failure to respond.] Any person who without lawful excuse fails to respond to a
subpoena issued under Minnesota Statutes, § 3.153 and this rule or who, having been subpoenaed,
wﬂlﬁllly refuses to be sworn or affirm or to answer any material or proper question before the
commission is guilty of a misdemeanor.

10. ORDER OF BUSINESS
10.1 [Generally.] The order of business at a duly called meeting of the commission is as follows:

Call to order.

Roll call.

Approval of the minutes of the last meeting.
Reports of subcommittees.

Unfinished business.

New business.

Announcements.

Adjournment.

PN WD

Adopted
9/16/87
Amended
1/20/95
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APPENDIX C

GENERAL RULEMAKING STATISTICS
1993 and 1994

Under the Minnesota rulemaking law, agencies must have statutory authority to adopt rules. Some
agencies have been granted longstanding general authority by the Legislature to adopt all rules
necessary to carry out their purposes. Others have been granted specific authority to adopt rules
about certain subjects.

1993

In 1993, there were a total of 208 provisions in law that required or authorized agencies to adopt
permanent or emergency rules, or that exempted agencies from rulemaking. Of this total:

* 104 mandatory grants

* 13 exemptions
* 5 emergency rulemaking grants

In 1993, agencies proposed 126 sets of rules:

o 35 were the subject of a rulemaking hearing before an Administrative Law Judge
* 91 were reviewed by the Attorney General

199

£

In 1994, there were a total of 149 provisions in law that required or authorized agencies to adopt
permanent or emergency rules, or that exempted agencies from rulemaking. Of this total:

* 78 mandatory grants
* 18 exemptions
* 2 emergency rulemaking grants

In 1994, agencies proposed 103 sets of rules:

* 11 were the subject of a rulemaking hearing before an Administrative Law Judge
» 92 were reviewed by the Attorney General
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APPENDIX D

LCRAR STATISTICS
J from February 1993 to January 1995

1. Number of Commission meetings 9 and 1 retreat

2. Number of meetings of the Commission's Subcommittee
on the Chapter 370 Rulemaking Study 4

3. Number of rule reviews conducted by full Commission 5

The rule reviews conducted by the Commission in
1993 and 1994 involved the following agencies:

Department of Health

Higher Education Coordinating Board
Department of Human Services
Department of Labor and Industry
Pollution Control Agency

4. Number of rule complaints or inquiries responded to

by LCRAR staff (without a rule review by the full Commission): 43

| Listed below is a breakdown of these complaints by department and number of complaints
received by the LCRAR:
Department Number of Complaints

Board of Accountancy
Department of Agriculture

Board of Chiropractic Examiners
Department of Commerce
Department of Corrections
Department of Education
Department of Employee Relations
Department of Health

State High School League
Housing Finance Agency

— e NN DN = O\ = e DD
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Department

Department of Human Services
Department of Labor and Industry
Bureau of Mediation Services
Department of Natural Resources
Pollution Control Agency

Board of Psychology

Department of Public Safety
Racing Commission

Department of Revenue
Department of Trade and Economic Development
Department of Transportation
Board of Water and Soil Resources

Total Number of Complaints

42
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APPENDIX E

BUDGET AND STAFFING LEVEL

FISCAL YEAR 1994 FISCAL YEAR 1995
Appropriation $136,000.00 Appropriation $134,000.00
Base Budget Reduction - 1,000.00 Base Budget Reduction - 1,000.00
Transfer In from Category Transfer In from Category
Salary Supplement + 1,542.00 Salary Supplement +2,537.00
Transfer In Transfer In
Insurance Supplement + 240.00 Insurance Supplement + 480.00
Transfer in from LCPFP +4,166.00 Balance In from 1994 + 604.35
TOTAL: © $140,948.00 TOTAL: $136,621.35
EXPENSE CATEGORY ANNUAL BUDGET FY94 ANNUAL BUDGET FY95
Salaries 102,042.00 103,037.00
Fringe 21,940.00 22,780.00
Rents & Leases 100.00 100.00
Repairs & Maintenance 1,800.00 1,800.00
Printing 500.00 500.00
Purchased Services 700.00 0
Postage 200.00 200.00
Telephone 1,000.00 1,000.00
Members' Per Diem (In-State) 2,500.00 2,000.00
Members' Travel (In-State) 1,800.00 1,000.00
Staff Travel (In-State) 100.00 100.00
Members' Per Diem (Out-of-State) - 300.00 600.00
Members' Travel  (Out-of-State) 900.00 600.00
Staff Travel (Out-of-State) 900.00 900.00
Supplies 800.00 Supplies &
Publications 700.00 Publications 1,500.00
Equipment 4,666.00 504.35
TOTAL: $140,948.00 $136,621.35
Staff. Executive Director - Full Time
Assistant Director - Full Time
Secretary - ‘3/4 Time
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